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Evidence recorded on : 16-11-2016. 
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  JUDGMENT. 

 
1. The prosecution case, in brief, is that on 15-05-2016 informant Md. Golam 

Mostafa lodged an ezahar before OC, Mazbat PS  informing that on 14-05-

2016 at about 5-00 PM his nephew Md. Jainul Hoque was going from Mazbat 

to Orang and on his way he fell down from the vehicle, for which he sustained 

grievous injury. That though he was immediately taken to Tezpur Medical 

college, but there he succumbed to his injuries.  

2. After receiving the aforesaid ejahar the Officer-in-Charge of Mazbat Police 

Station registered a case vide Mazbat PS case no. 40 of 2016 u/S 279/304(A) 

I.P.C. The police investigated the case. And after completing the investigation 

the Investigating Officer submitted the charge sheet against the accused 
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person  u/S  279/304(A) I.P.C. vide charge-sheet no. 17 of 2016 dated 15-

074-2016. 

 
3. Cognizance of offence were taken u/S 190(1)(b) Cr.P.C. against the accused 

person. Processes were issued for causing appearance of the accused person 

before the Court. Accordingly, the accused Balo Ram Newar appeared before 

the Court. The copies of relevant documents were furnished to him. Then the 

ingredient of offence under section 279/304(A) IPC was read over and 

explained to the accused to which he pleaded not guilty and claimed to be 

tried. 

 
4. During the trial prosecution had examined as many as seven(7) witnesses to 

bring home the case. Recorded the statement u/S 313 Cr.P.C of the accused 

person. The defence case is of total denial. No witness has been examined by 

the defence. After hearing argument judgment is pronounced in the open 

Court.  

 

5.  POINTS FOR DETERMINATION OF THE CASE : 

a Whether the accused on 14-05-2016 at about 5-00 PM had 

driven his vehicle(Winger) bearing Registration No AS 12-E-

3047 in a rash and negligence manner and thereby committed 

the offence punishable u/S 279 IPC? 

 

b If so, whether due to such act of rash and negligent driving of 

the accused the victim Jainul Hoque had sustained grievous 

injury and thereby committed the offence punishable u/S 

304(A) IPC? 
 
 
 

6. DISCUSSION, DECISION AND REASONS THEREOF: 
 

7. The prosecution side had examined as many as seven(7) witnesses.  

PW-1 Md. Gulam Mostafa, the informant 

PW-2 Sri Ashok Mistri 

PW 3 Sri Ashok Sarkar 

PW 4 Sri Tarun Brahma 
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PW 5 Sri Bikash Dey 

PW 6 Sri Sukumar Sutradhar and 

PW 7 Sri Dhananjoy Sarkar. 

 
8. Let me start with the evidence of eyewitnesses, PW-2, PW-3, PW-6 and PW-7.  

9. PW 6 Sri Sukumar Sutradhar had stated that he had seen the accident. He 

narrated that at the time of accident he was working in his garage, situated by 

the road side. He stated that he suddenly heard a loud sound and saw that 

the victim had fallen down from the back side of winger vehicle. He further 

stated that the nearby people immediately stop the vehicle and they had 

helped the victim to send him to hospital for treatment. He further stated that 

the driver had helped the victim to take him to hospital. Another eyewitness of 

the accident, PW 7 Dhananjoy Sarkar had stated that the victim was standing 

behind the winger vehicle and he was holding the railing. When the vehicle 

was about to take the U-turn the victim slipped off and fell down from the 

vehicle. They had immediately stopped the 'winger' and took the victim to 

hospital.  

10. PW 2 Sri Ashok Mistri and PW 3 Ashok Sarkar had stated in his deposition that 

on the day of accident, they were working inside the garage, suddenly they 

heard a loud sound and came out and saw that one boy had fell down from  

the vehicle and was lying on the road.  He further stated that immediately 

they helped the victim to take him to hospital, the driver had also helped the 

victim to carry him to hospital. He stated that on the next day he heard that 

the victim did not survive and expired in the hospital. 

 
11. In the cross-examination PW 2 and PW-3 had stated that they had not seen 

the accident. At the time of accident,they were working inside his shop. They 

hadaverred that the vehicle was going towards Orang side and the spot of 

accident was a “U turning” point.  

 
12. PW 1 Md. Golam Mostafa, the informant of this case, had stated in his 

deposition that the deceased Jainul Hoque came from Silbari to Mazbat. While 

he was standing in the bus stand he met with an accident. At the time of 

accident, he was present along with his two friends and one of them had 

informed him that a vehicle came and hit against his nephew causing grievous 
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injury. He  had succumbed to his injury on the same night. Since the accident 

had taken place in the night hour and he got the information at about 

midnight, so he could not go immediately to the police station. Next morning 

he came to the police station and informed the Mazbat police and from there 

he went to hospital. In the cross-examination PW 1 stated that he had not 

seen the accident.   

 

13. PW 4 Sri Tarun Brahma and PW 5 Bikash Dey had stated that they had not 

seen the accident. PW-4 is the bailor and he had been called by the IO of this 

case, in the capacity of President of Tangl Bus Association. 

 
14. Learned counsel of defence submitted that the accused had stated in his 

statement that on the day of accident he had slowed down the vehicle while 

crossing the railway track. That day, as per his statement the winger vehicle 

was full with passengers, so he was completely unaware when the victim had 

climbed on the backside of the vehicle. That  when he heard a loud sound and 

public stopped his vehicle then only he came to know that the victim had 

climbed on the back side of his vehicle near the railway gate when he had 

slowed down the speed of vehicle. That after 30 feet when he took the U-

turn, the victim fell down from the vehicle and sustained injury, though they 

had immediately taken him to hospital, unfortunately the victim succumbed to 

his injuries. He argued that all the eyewitnesses had corroborated with the 

plea of defence that the accused had boarded the vehicle from back side, of 

the vehicle, at his own risk.  

 
15. Considered the submission of both side.  

16. To prove the offence under section 279 IPC the prosecution has to prove that 

the driver was reckless or negligence while driving. Similarly to prove the 

offence under section 304A IPC, the driver has to be so much rash and 

negligent in his driving that it must result in someone’s death. 

 

17. In this instant case, all the eyewitness of this case had stated that the 

accused had boarded the winger vehicle illegally from the back side of the 

vehicle. The sketch map shows that there is a railway crossing just before the 

spot of accident. That apart the spot of accident is a U-turning point. All the 
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four eyewitness had stated that  the ill-fated vehicle was in slow speed and 

when the vehicle was taking U-Turn, the deceased , who was hanging on the 

railing of the vehicle slip off from the vehicle and sustained injury. 

 
18. In normal course, it is no possible for a bus driver to see who is boarding the 

bus illegally from the back side. The driver cannot be held liable for 

negligence, if the passenger at their own risk, hang from behind or side of the 

bus, by holding railing or windows. The victim had knowledge that the vehicle 

was full from inside and there is no space for another person, yet on his own 

risk and reckless behavior, he had jump and caught the railing of the bus from 

back side. The act of the victim was reckless and irresponsible and for the 

reckless and  negligence act of the victim, the accused cannot be fasten with 

criminal liabilities.  

 
19. The prosecution had failed to prove the offence under section 279 /304 A IPC 

against the accused.  

 

 

 

O R D E R 

20. The prosecution had failed to prove the offence under section 279 /304 A IPC 

against the accused. Hence, he stands acquitted and set at liberty forthwith. 

Bailor  stands discharged from liabilities. 

 

The judgment is given under the hand and seal of this court on this 16th 

November, 2016 

 

Dictated and corrected by me: 

 
 
      (Sri G. Rabha)          (Sri G. Rabha) 
Chief Judicial Magistrate.            Chief Judicial Magistrate   
 Udalguri, BTAD, Assam.    Udalguri BTAD, Assam.  
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APPENDIX 

 
A. Prosecution witnesses  : PW-1 Md. Gulam Mostafa, the informant 

    PW-2 Sri Ashok Mistri 

    PW 3 Sri Ashok Sarkar 

    PW 4 Sri Tarun Brahma 

    PW 5 Sri Bikash Dey 

    PW 6 Sri Sukumar Sutradhar and 

      PW 7 Sri Dhananjoy Sarkar. 

            

B. Defence witness  : Nil. 
 
 
C. Documents exhibited : Ext. 1 – Ejahar 
       Ext. 2 – Seizure list. 
        
        
            
  
      

 Chief Judicial Magistrate 
Udalguri, Assam.  
 

Transcribed and typed by me: 
 
(T. D. Sarma/Stenographer) 
 
 

 

 

 


